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Book Review of "The Construction Hypothec" by David H. 
Kauffman (with the collaboration of Guy Gilain) 

Harvey J. Kirsh* 

David I. Bristow, Q.c.** 

Construction lien legislation in the nine common law legal systems of the prov- 
inces of Canada was generally inspired by Maryland's An Act c o ~ ~ c e r n i n g  the 
territory of Colu~nbia and the city of Washington' of 1791, the first mechanics' 
lien legislation in North America. That early enactment arose out of (he desire of 
Thomas Jefferson and James Madison to stimulate and encourage the rapid 
building of the City of Washington as the permanent seat of the government of 
the United States. Ontario, followed by other provinces, adopted similar legisla- 
tion almost 100 years later.2 Over the many years since then, judges in the com- 
mon law Canadian provinces have typically sought guidance and authority from 
their judicial colleagues in both their own and other provinces in their quest to 
interpret and apply this rather specialized legislation, and to create an organized 
and rational body of judicial precedent. 

By way of contrast, construction lien enabling legislation in the province of 
Quebec differs significantly from those of the other provinces, as it is founded 
upon the civil law tradition codified in the Civil Code of QuCbec, which was 
originally promulgated in 1866 and reformed in 1994. The workman's privilege, 
as well as its successor construction hypothec, under the Civil Law of QuCbec 
uaces its origins to Roman law, passed down through the law of France that 
existed before the Napoleonic Code. The Qu6bec lien, flowing from its Roman 
law origins, is considered to be part of the inherent civil law of QuBbec and not a 
creature of statutory laws.3 So it can be said with some assurance that he who 
seeks to analyze and opine upon the QuCbec legislation is venturing upon 
ground which is somewhat untrod outside of that province. 
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' ~ a w s  of Maryland, c. 45, passed December 19, 1791. 

2 ~ ~ 1  Act to establisl~ Lierzs i,r favour of Mechanics, Machinists and Others, 36 Vict., c. 27. 
3Georges-~ichel Geroun, Le privilege ouvrier. Montrkal: ~ditions Albert LRvesque, 
1933, p. 32. 




